Country Club of Portsmouth, Inc. v. E. P. Wilkins by unknown
\ 
Record No. 1721 
In the 
Supreme Court of Appeals of Virginia 
at Richmond 
COUNTRY CLUB OF PORTSMOUTH, INC., 
v. 
E. P. WILKINS. 
FROM THE HUSTINGS COURT OF THE CITY 0}' PORTSMOUTH 
11 The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; aud 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
M. B. WATTS, Clerk. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1721 
COUNTRY CLUB OF PORTSMOUTH, INCORPORATED, 
Plaintiff, 
versus 
E. P. -WILKINS, Defendant, 
PETITION FOR WRIT OF ERROR. 
To the Honorable Justices of sa;id Court: 
Your petitioner, Country Club, of Portsmouth, Inc., respect-
fully represents that it is aggrieved by a final judgment en-
tered against it in the Court of Hustings for the City of Ports-
mouth, on the 17th day of April, 1935, in a certain action on a 
note, in· which the Country Club, of Portsmouth, Inc., was 
plaintiff and E. P. Wilkins was the defendant. 
The note is in the following words and figures : 
$250.00 Portsmouth, Virginia, February 1, 1928. 
On April 1, 1932, for value received, I promise to pay to 
BEARER, or order, without offset and in accordance with 
terms expressed herein, TWO HUNDRED AND FIFTY 
DOLLARS, with interest at the rate of 6% per annum. 
This note is payable at the rate of Ten Dollars ($10.00) and 
interest every two months from the date hereof, and upon 
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the first day of the month, except when the first day of the 
month falls upon Saturday, Sunday or upon a legal holiday, 
then the payment shall be due on the following Monday or 
business day. Notice to the maker of maturing payments is 
hereby waived. In the event that two of the said payments . 
shall be due and unpaid at the same time, and then, if not 
paid within thirty days of the due date of the last of the 
said two overdue payments, the balance in full of the face. 
amount of this note, together with accrued interest, shall im-
mediately become due and payable, and without notice, the 
holder may proceed legally to collect the said balance, to-
g·ether with any court costs, attorney's fees and other ex-
pense incident thereto. 
We, .the maker and endorser of this note, hereby waive 
the benefit of the Homestead Exemption as to this debt, and 
also 'vaive presentment, demand, protest and notice of the 
same. The maker shall have the right to pay any balance of 
this note) together with accrued interest at any time he may 
so desire. 
Removal of coupons hereto attached, shall be sufficient evi-
dence that said payments as represented by the missing cou-
pons, have been made. 
E. P. WILKINS, 
412 6th Avenue. 
I 
April 1st, 1932 Feb. 1st,· 1932 Dec. 1st, 1932 Oct. 1st, 1931 Aug. 1st, 1931 
·$10. 00 & interest $10. 00 & interest $10.00 & interest $10. 00 & interest $10.00 & interest 
June 1st, 1931 April 1st, 1931 Feb. 1st, 1931 Dec. 1st, 1930 Oct. 1st, 1930 
$10. 00 & interest $10.00 & interest $10. 00 & interest $10.00 & interest $10.00 & interest 
Aug. 1st, 1930 June 1st, 1930 April 1st, 1930 Feb. 1st, 1930 · · Dec. 1st, 1929 
$10.00 & interest $10. 00 & interest $10.00 & interest $10.00 & interest $10. 00 &'interest 
October 1st, 1929 Aug. 1st, 1929 June 1st, 1929 Apr. 1, 1929 Feb. 1st, 1929 · 
$10. oo & interest $10.00 & interest $10. 00 & interest $10. 00 & interest $10. 00 & interest 
December 1st, 1928 Oct. 1st, 1928 Aug. 1st, 1928 June 1st, 1928 April 1st, 1928 
$10.00 & interest $10. 00 & interest $10. 00 & inter~st $10.00 & interest $10.00 & interest 
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The sole question to be determined is when the statute of 
limitations begins to run; that is whether on April 1st, 1932, 
or thirty days after the second installment was due. 
It is believed that there are no Virginnia cases directedly 
in point. There are two lines of decisions else,vhere; one that 
the statute of limitations begins to run upon default in the 
paytnents-, as stated; the other line holds that the statute 
of limitations does not begin to run upon default of the said 
payments even in case of an absolute provision in the note, or 
mortgage securing it. This is held where the acceleration pro-
vision is in the note itself. B elloc v. Davis, 38 Cal. 242 ;·Watts 
v. Hojf'man, 77 Ill. App. 411; Wall v. Marsh, 9 Tenn. 438; 
Richardso1~ v. Warne1·, 28 Fed. 343; Keene Five-Gent Saving 
Bank v. Reid, 123 Fed. 221; Keene llive-Cent Saving Bank v. 
Reid, 191 U. S. 567; lvlason v. Lttttce, 116 Cal. 232; Core v. 
Srn:ith, 23 Okla. 909; White v. Krutz, 37 Wash. 34; Scott v. 
Rlades Lu.mber Co., 56 S. E·. 548; Standard Dry J(iln Co. v. 
' Ellington, 90S. E. 564; 34 A. L. R. 901, Note. 
In Keene Five Cent Sa·vin.g Bank v. Reid (1903), 123 Fed. 
221, certiorari denied in (1903), 191 U. S. 567; Thayer, C. J., 
in delivering the opinion of the Court said : 
''The effect of such clauses as the one in question has fre-
quently been a subject for judicial consideration, and while 
the decisions are not entirely harmonious, yet the decided 
weight of reason and authority is in favor of the view that 
such provisions are not self-operative; that they are for the 
benefit of the creditor and intended to give him, on ground!:; 
of convenience, right to treat the entire debt as matured if 
un installment of interest is not paid pursuant to agreement. 
The gTeat majority of the cases treat such provisions, when 
contained in mortgages, as designed to further constrain and 
stim1.1late the debtor to meet his engagements promptly, and 
to ·arm the creditor with a right in the nature of a right to 
declare a forfeiture or to exact a penalty, which he may or 
may not exercise, and as a right which the Court will never 
regard as having been exercised by the creditor in a note or 
bond, without some affirmative action on his part, such as noti-
fication to the .debtor by suit or otherwise, that on account of 
the default he elects to treat the entire indebtedness as due. 
Attention has been called to the fact that to hold such pro-
visions as the one in ques'tion to be self-operative "'ould be to 
confer on the debtor the right to take advantage of his own 
'vrong; that is, to mature an indebtedness which was intended 
as an investment for a given period, in advance of the time 
specified on the face of his note or bond, by failing to keep 
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his eng~gement, • * • We are of the opinion that this 
view of the case is altogether the most reasonable, the one 
which is most in accord with the presumed intention of the 
parties, and the one that is the best supported by authority.'' 
In Watts v. Cre.i,qhton, 85 Iowa 154, the Court held that 
it is not incumbent on the mortgagee to take advantage of 
this provision, he may waive it. 
In First National Bank v. Parker, 28 Wash. 234, the Court 
held that the benefit of the provision in the note must be 
claimed or it is waived. 
The Court in Core v. Srnith, 23 Okla. 909, says that such 
a provision is solely for the benefit of the creditor, who 
n1a.y enforce it or not at his option or election, whether it 
is so expressly stated or not, and that the default is not one 
of. which the debtor can take advantage to start the run-
ning of the statute. 
In Batey v. Walter (Tenn.), 46 S. W. 1024, the Court held 
that such a provision is intended for the benefit of the mort-
gagee, and not for the mortgagor, and the latter cannot take 
advantage of it. 
In Walter, et als., v. J(ilpatrick, N. C. (1926), 132 S. E. 
148, the Court held that a provision for the acceleration of 
the maturity of a note, or notes in a series, upon default of 
the maker is not automatic; such acceleration is at the option 
of the holder or holders of the note or notes; 'the option may 
be exercised by a holder only upon default of the maker. 
By paying the interest when due, or by paying each note of 
the series as it matures, in accordance with his promise, the 
maker can deprive the holder of any and all rights under the 
_agreement for acceleration; . the right to acceleration may 
be 'vaived by the holder of the n~te or notes containing the 
agreement. An action upon a note accrues, at its maturity, 
according to its tenor, not withstanding a provision for ac-
celeration, if acceleration is waived or not enforced by the. 
holder. 
The acceleration clause in above case was as follows: 
''This is one of a series of notes secured by deed of trust 
or mortgage, and it is agreed that the failure to pay any 
note or interest when due shall cause all to become due and 
payable immediately.'' 
In E. H. db J. A. Meadow.c; Company, et als., v. Bryan, 1928, 
N.C., 142 S. E. 487, the Court held that a provision in a mort-
gage or deed of trust by the terms of which the maturity of a 
6 Supreme Court of .Appeals of Virginia. 
note or notes secured thereby is accelerated for the purpose of 
foreclosure, upoR default of the maker, confers upon the mort-
gagee, or trustee, an option to foreclose, at the date ·of such 
default, by the exercise of the po,ver of sale, contained in 
the mortgage or deed of trust, or by civil action. · This op-
tion may be waived by the mortgagee, or by the holder of the 
notes secured by the deed of trust. In the absence of evi-
dence tending to show some action on the part of the mortga-
gee, or on the part of the holder of notes, pursuant to the pro-
visions for the acceleration of the maturity of the notes not 
due according to their tenor, at the date of the default, such 
waiver 'vill be conclusively presumed. In that event the stat-
ute of limitations will not begin to run ·from the date of such 
default, and an action to foreclose said mortgage or deed o:l 
b·ust ·will not be barred, until after the expiration of ten 
years from the maturity of all the notes secured thereby; not-
withstanding the provision for the acceleration of the ma-
turity of the notes not due ·at date of such default. 
Petitioner adopts this petition as its OP€ning brief, and a 
c0py hereof was delivered to R. C. Barclay, counsel for E. 
P. 'Vilkins, on the 8th day of October, 1935. 
J..~ transcript of the rec01·d is herewith filed. 
Petitioner prays, that a writ of error may be granted, and 
said judgment reviewed and reversed, and :final judgment en-
tered in its favor, or a new trial granted, and such other and 
further relief 'granted as n1ay be adapted to the nature of 
the ease. 
COUNTR.y CLUB OF PORTSMOUTH, INCORPORATED, 
Bv LAWRENCE W. !'ANSON & 
. TOl\f E. GILMAN, Counsel. 
~rhe undersigned counsel, practicing· in the Supreme 
Court of Appeals of Virginia, certify that in my opinion· suf-
ficient matter of error appears in the proceedings and judg-
luent, shown by the record accompanying the foregoing peti-
tion, to make it proper for the same to be reviewed before 
this court. 
TO}.f E. GILMAN. 
Received October 10, 1935. 
M. B. WATTS, Clerk. 
Writ of error granted. Bond $300. 
JNO. W. EGGLESTON. 
Rec 'd October 29th, 1935. 
M. B. W. 
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VIRGINIA: 
Pleas before the Court of Hustings for the City of Ports-
mouth at the Courthouse of said City, on the 15th day of 
June, 1935. 
Be it remembered, that heretofore, to-wit: on the 5th day 
of November,_ 1934, came E. P. Wilkins, and docketed and 
perfected his appeal in the Court of Hustings for the City 
of Portsmouth in the manner provided by law, from the 
Civil and Police Justice of the City of Portsmouth, from a 
judgntent rendered by said Civil and Police Justice .against 
him upon a warrant sued out against him by the Country 
Club of Portsmouth, Incorporated, a corporation, in the words 
and figures following: 
WARRANT IN DEBT. 
Commonwealth of Virginia, 
City of Portsmouth, To-wit: 
To. J. E. I-£utcheson, High Constable for said City: 
I hereby command you in the name of t~e Commonwealth 
to summon E. P. Wilkins to appear before the Civil & Police 
Justice, Harry Cuthriell, or such other Justice of said City 
ns may then be there to try this warrant at the Civil ~ Po: . 
lice Court in said City, at 11 A. M. on the 18th day of Sep-
tember, 1934; to answer the complaint of Country Club of 
Portsmouth, Inc., a corp.-upon a claim for money, to-wit: 
for the sum of $250.00 due for negotiable-promis-
page 2 ~ sory homestead waiving note 'vith interest from Feb-
ruary 1st, 192R, at 6% per annum, plus 10% attor-
ney fee, and then and there make return of this warrant. 
Given under my hand and seal, this 12th day of September, 
1934. 1 
_ EMMETT DEANS, J. P. 
Country Club of Portsmouth, Inc., a corp-
v. 
E. P. Wilkins. 
In Deht-Before the Civil & Police Justice of City of 
Portsmouth, Va., on the 23rd day of October, 1934. 
8 Supreme Court of Appeals of Virginia. 
JUDGEMENTS: is that the Plaintiff recover of the De-
fendant $250.00, with interest from the 1st day of February, 
1928, until paid, and $25.00 atty's fees and $3.75 costs. 
Virginia: 
HARRY CUTHRIELL, 
Civil and Police Justice. 
In the Clerk's Office of the Court of Hustings for the City 
of Portsmouth on the 20th day of December, -1934, came R. 
C. Barclay, Attorney for the defendant, and filed his plea 
of Statute of Limitations, which is in the words and figures 
following, to-wit: 
v ... jrginHt: 
In the Court of Hustings for the City of Portsmouth: 
The Country Clu~ of Portsmouth, Inc., 
v. 
E. P. Wilkins. 
APPEAL WARRANT. 
The said defendant, by his attorney, comes and says that 
the supposed cause of action in the warrant in this 
page 3 ~ case mentioned is founded upon the written contract, 
and that the same did not accrue to t~e plaintiff at 
any time during five (5) years, next before the commence-
nlent of this action, in the manner and form as the plaintiff 
b~th complained against him. And this the said defendant 
is ready to verify. 
R. C. BARCLAY. 
And at another day, to-wit: At The Court of Hustings for 
t~e City of Portsmouth held on the 15th day of February, 
1~35. 
At this day came the parties by their Attorneys and there-
upon, neither party requiring a jury, the Court proceeded in 
lien of a jury, to determine the whole matter of law and fact; 
whereupon, evidenee being· heard, the Court takes time to con-
sider of its opinion, and this -case stands continued. 
And at another day, to-wit: At The Court of Hustings for 
the City of Portsmouth held on the· 17th day of April, 1935. 
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This day came again the parties by their attorneys, pursuit 
to the continuance had the 15th day of February, 1935; and 
the court, having· maturely considered the issue joined upon 
the defendant's plea of the Statute of Limitations, heretofora 
filed, and the evidence introduced in support of said plea a~ 
well as that introduced against it, is of the opinion that the 
sai~ plea should 'he sustained, and the Court doth so order. 
Wherefore, it is considered by the Court that the plaintiff 
take nothing by its bill~ that the said bill be, and is 
page 4 ~ hereby, dismissed, and that the defendant recover 
of the plaintiff his costs in this behalf incurred,-
to which ·action of the Court in sustaining the defendant's 
plea and pronouncing judgmept against the plaintiff as afore-
said the plaintiff by his attorney excepted. 
Virginia: 
In the Clerk's Office of The Court of Hustings for the City 
of Portsmouth on the 13th day of June, 1935, came the plain-
tiff, Country Club of Portsmouth, Inc., by its Attorneys and 
filed its noti(le. that it would present its Bill of Exceptions and 
apply to the Clerk for a record in above styled cause, which 
notice is in the 'vords and figures following, to-wit: 
Virginia: In The Court of Hustings for the City of Ports-
mouth. 
Country Club of Portsmouth, Incorporated, a corporation, 
Plaintiff, 
v. 
E. P. "\Vilkins, Defendant. 
To : E. P. Wilkins, Portsmouth, Virginia: 
You are hereby notified, that on Friday, June 15th, 1935, 
plaintiff will present its Bill of Exceptions to the court for its 
approval, and will forthwith apply to the Clerk of the Court 
of Hustings for the City of Portsmouth for a record in the 
~hove styled cause. 
COUNTRY CLlTB OF PORT.SMO·UTH, INC., 
By TOl\f E. GILMAN, & 
LAWRENCE W. I' ANSON, 
Counsel. 
Service accepted on the above notice. 
R: C. BARCLAY, p. d. 
June 13, 1935. 
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page 5 ~ And now at this day, to-wit: At The Court of 
Hustings for the City of Portsmouth, held on the 
15th day of June, 1935. 
'i'his day came the plaintiff and tendered its Bill of Excep-
tion Number One, and within sixty days of entry of final judg-
nlent herein, and after it has been made to appear in writing 
that reasonable and timely notice of the time and place of pre-
sentation hereof had been given to the Attorney for the de-
fendant, and asked that it be received, signed, and sealed by 
the Court, and made a part of the record, which is accordingly 
done this day. 
The Bill of Exceptions Number One referred to in the fore-
going order is in the words and figures following, to-wit: 
page 6 ~ Virginia: In the Court of Hustings for the City of 
Portsmouth. 
Country Club of Portsmouth, Incorporated, a corporation, 
Plaintiff, 
v. 
E. P. Wilkins, Defendant. 
BILL OF EXCEPTION NO. 1. 
Be it remembered that on the trial of this case the follow-
ing evidence was introduced as hereinafter shown, which is 
all the evidence which was introduced at the trial of this case, 
and the attached note is the only exhibit introduced at the 
trial of thi~ case. 
page 7 ~ GEORGE C. DIGGS, 
Secretary of the Country Club of Portsp1outh, In-
corporated, a corporation, was sworn as a witness and testified 
as follows: 
Thereupon the Plaintiff offered in evidence a certain note 
executed by the said Defendant, E. P. Wilkins, on the first day 
of February, 1928, payable to bearer, in the amount of Two 
Hundred and Fifty Dollars ( $250.00). Copy of said note is 
attached hereto. !fr. Diggs testified that the Country Club of 
Portsmouth, Incorporated, a corporation, was the holder of 
the said note, and that said note was given by the said~De­
feanclant for a share of stock in the said Country Club of 
Portsmouth, Incorporated. The said share of stock was is-
sued in the name of the said Defendant E. P. Wilkins, but was 
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not delivered to him in person. The stock book of the corpo-
ration was offered in evidence showing the said stock had been 
issued in the name of the said E. P. Wilkins, but was still in 
said book. ~rhat the said Defendant could obtain said share 
of stock at any time he paid the note. That no dividends 
;have been paid by the corporation. No payment were made 
on said note. Mr. Diggs has been Sooretary·of the said Coun-
try Club of Portsmouth, Incorporated, since July, 1931. 
Plaintiff rests its case. 
E. P. WILKIN-S, 
the Defendant, was sworn as a witness, and offered the fol .. 
lowing evidence: 
I sig·ned the note in question about seven or eight years ago 
at the solicitation of some agent of the Country Club, who 
stated that they were just trying to get a certain 
page 8 ~ number 1:o sign up, and probably would never use it. 
That I might not ever have to pay it. I never 
thought anything more of it, and never heard of it until a 
Ion~?: time aftenvards, just sometime before the institution of 
this suit. I was never notified that I had any privileges of 
the Club, or that I was a member. I never received a share 
of stock, nor any dividends. 
Defendant rests its case. 
$250.00 PORTSl\tiOUTH, VA., FEBRUARY 1, 1928. 
ON APRIL 1, 1932, FOR VALUE RECEIVED, I PROM-
ISE ~rO PAY TO BEAR-ER, OR ORDER, WITHOUT OFF-
SET AND IN ACCOR.DANCE WITH: TERMS EX-
PRESSED HEREIN, T"\VO HUNDRED AND FIFTY DOL-
J..JA.RS, WITH INTEREST AT THE RATE OF 6% PER 
ANNUM. 
PAYABLE AT ~rHE· MERCHANTS AND FARMERS 
BANK, PORTS~1:0lTTH, VA. 
This note is payable at the rate of ten Dollars ($10.00) 
and interest every two months from the date' hereof, and upon 
. the first day of the month, except when the first day of the 
month falls upon Saturday, Sunday or upon a legal holiday, 
then the payment shall be due on the following Monday or 
business day. Notice to the maker of maturing payments is 
hereby waived. In the event that two of the said .payments 
shall be due and unpaid at the same time, and then, if not paid 
1'2 Supreme Court of Appeals of Virginia. 
-wLthin thiry days of the due date of the last of the said two 
ov~rdue payments, the balance in full of the face amount of 
.this~ ~te, together with accrued interest, shall immediately 
become due and payable, and without notice, the holder may 
proceed legally to collect the said balance, together with any 
court costs, attorney's fees and other expense incident thereto. 
We, the maker· and endorser of this note, hereby waive the 
benefits of the Homestead Exemption as to this debt, and also 
·waive presentment, demand, protest and notice of the same. 
The maker shall have the right to pay any balance of this note, 
together with accrued interest at any time he may so desire. 
Removal of coupons hereto attached, shall be sufficient evi-
dence that said payments as represented by the missing cou-
pons, have been made. 
E. P. WILKINS, 
Address 412 6th Ave. 
April 1, 1932 February 1, 1932 December 1, 1932 
$10.00 and interest $10.00 and interest $10.00 and interest 
June 1, 1931 April 1, 1931 February 1, 1931 
$10.00 and interest $10.00 and interest $10.00 and interest 
August 1, 1930 June 1, 1930 April 1, 1930 
$10.00 and interest $10.00 and interest $10.00 and interest 
October 1, 1929 August 1, 1929 June 1, 1929 
$10.00 and interest $10.00 and interest $10.00 with interest 
December 1, 1928 October 1, 1928 August 1, l928 
$10.00 and interest $10.00 ·and interest $10.00 and interest 
October 1, 1931 
$10.00 and interest 
December 1, 1930 
$10.00 and inter~t 
February 1, 1930 
$10.00 and interest 
April 1, 1929 
$10.00 and interest 
June 1, 1928 
$10.00 and interest 
August 1, 1931 
$10.00 and interest 
October 1, 1930 
$10.00 and interest 
December 1, 1929 
$10.00 and interest 
February. 1, 1929 
$10:oo with interest 
April1, 1928 
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page 10 ~ Neither party demanding a jury,.all matters sub-
mitted to the court, and after having heard the fore-
going evidence, and argument of counsel, the court entered 
judgment in favor of the defendant, and the plaintiff duly ex-
cepted to the action of the court in finding for the defendant, 
and prays that this his Bill of Exceptions Number One may 
be signed, sealed and made a part of the rooord, which is 
done in due. time this the 15th day of June, 1935. 
Attest: 
KENNETH .A. B.AIN, (Seal) 
Judge of Court of Hustings for the City of 
Portsmouth, Virginia. 
page 11 ~ State of Virginia, , 
City of Portsmouth, to-wit: 
I, Wm. Hodges Baker, Clerk of The Court of Hustings for 
the City of Portsmouth, in the State of Virginia, do hereby 
certify that the foregoing is a true transcript of the rooord in 
the foregoing ca~es; and I further certify that the notice re-
quired by Section 6339; Code of 1919, was duly given in ac-
cordance with said section. 
Given under my hand this 15th day of .August, 1935. 
WlL HODGES B.AlffiR, Clerk, 
By NELLIE M. CALVERT, D. C . 
.A Copy-Teste: 
M. B. WATTS, C. C. 
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